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Where the protected person will live is one of the biggest 

decisions a guardian makes. 

 The ward’s preference is likely to remain where she is, particularly 

if she is older. Sometimes elders resist change, even though the new 

idea might be better. 

 It is also probable that her current living situation is less restrictive 

than a nursing home would be. 

 These two considerations—the ward’s desire and the most free 

situation possible—are ethical principles in the guardian profession. A 

solution honoring both may be impossible (the ward can no longer live 

alone or the caretaking family is overwhelmed) but they are the starting 

points when looking for the answer. 

 One possibility that can keep the ward in the home at least a little 

longer is home health care. 

Advantages to Home Health Care 

 Allows protected person to remain in familiar surroundings 

 May allow ward to remain in daily contact with family and friends 

Disadvantages to Home Health Care 

 Care provided is unskilled or low skilled 

 Care is expensive and covered in only a limited fashion by 

Medicare. Long term care insurance may support fewer hours 

than the patient needs.1 

 

  

 
1 AARP, Understanding Long-Term Care Insurance, 2012, https://www.aarp.org/health/health-insurance/info-06-

2012/understanding-long-term-care-insurance.html 
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Allows protected person to remain in familiar surroundings 

 Home health care (HHC) works best when the ward is capable of 

meeting some or most of his own needs or when the care is 

supplementing what is provided by others, such as family. 

 For example, if a person needs help with baths, grooming, 

dressing, chores, eating, or even toileting for a limited number of hours 

a day, HHC can be a good response. Or it can be used to relieve unpaid 

help (perhaps family), again for a few hours. 

May allow ward to remain in daily contact with family and friends 

 Avoiding or delaying more intrusive steps (assisted living, nursing 

home) allows a person to maintain her normal relationships. This can 

be a great comfort, particularly if the ward is elderly. 

Care provided is unskilled or low skilled 

 In the author’s experience, the agencies providing HHC workers 

provide little or no training. Being able to deal with toileting or knowing 

how to use a Hoyer lift are at the upper edge of capabilities.  

Understandably—if the client is being charged $25 an hour and 

the agency takes their cut, what’s left for the worker? $11.08 on 

average.2 Explicitly, the worker is not a vocational nurse (LVN), who 

makes about double that per hour.3 

 It may be no surprise to learn that overwhelmingly HHC workers 

are female (85% of the workforce).4  

  

 
2 PayScale.com, Average Home Care Worker Hourly Pay, 2019, 

https://www.payscale.com/research/US/Job=Home_Care_Worker/Hourly_Rate 
3 LVN Salary, LVN Salary, 2018m https://www.lvnsalary.org/ 
4 PayScale.com, Average Home Care Worker Hourly Pay, 2019, 

https://www.payscale.com/research/US/Job=Home_Care_Worker/Hourly_Rate 
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Care is expensive 

 As the ward needs longer hours and/or more detailed care, HHC 

becomes impractical. The median monthly cost in the US for a semi-

private room in a nursing home is $7,441.5 Replicating that 24/7 with 

HHC would be $18,000.6 

 Basically, if the ward needs more than 10 hours of HHC a day, a 

nursing home is less expensive. (This ratio may vary by areas with 

different HHC and nursing home costs.) 

 On the other hand (isn’t there always an exception?)—the author  

was involved in a situation with a woman in late middle age who had an 

incurable disease. Her health was failing.  

She did not want to go to a nursing home and could afford HHC. A 

family member did 8 hours of care a day. The author scheduled 2 

workers for the remaining shifts. In the six and a half months before 

she passed away, the cost was about 1.5 times what a semi-private 

nursing home room would have cost. All parties thought this was a 

reasonable accommodation. (This agreement simplified the situation.) 

  

  

 
5 Genworth, Monthly Costs: National Median (2018), 2018, https://www.genworth.com/aging-and-

you/finances/cost-of-care.html 
6 Assumes hourly agency charge of $25 
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CHOOSING AN AGENCY 

Why Use an Agency 

 Obtaining home health care is typically done through an agency. 

 It is possible the guardian knows someone willing to provide the 

care. If so, she ought to checked out as thoroughly as is discussed 

below for a company. 

The Inadvertent Employee 

 One disadvantage of hiring directly is the guardian may 

inadvertently be creating an employee. This would give the guardian 

responsibilities such as withholding income tax (and possibly non-

income state program taxes such as disability) as well as purchasing 

workers compensation insurance. The alternative is the caretaker being 

an independent contractor who takes care of all those details on her 

own. 

 The IRS says the critical distinction between employee and 

independent contractor is control. “What matters is that the employer 

has the legal right to control the details of how the services are 

performed.”7 

 They point out clients don’t control how the lawyers or doctors do 

what they are hired to do. One doesn’t tell an attorney how to file a 

motion for a hearing or a doctor how to fix a broken ankle. Those 

people are independent contractors.  

 On the other hand, the services of a caretaker are closely 

determined by the client. One could even make a list—being pleasant 

 
7 Internal Revenue Service, Independent Contractor Defined, 2019, https://www.irs.gov/businesses/small-

businesses-self-employed/independent-contractor-defined 
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to the patient, making her comfortable, perhaps straightening up and 

cooking for her etc.. This would suggest the caretaker is an employee. 

 Other clues the caretaker is an employee are when the guardian 

sets the hours the caretaker works, provides equipment and supplies, 

and/or is the only person the caretaker is working for.8 All these 

suggest the person is not running an independent business servicing 

the guardian (working for herself) but rather is an integral part of the 

guardian’s business (working for the guardian), like an employee does. 

 Most part-time employers are resistant to the idea they’re hiring 

an “employee.” Yet if the employer classifies an employee as an 

independent contractor without a reasonable basis for doing so, the 

employer may be held liable for employment taxes for that worker,9 

penalties,10 and fines for not having an I9 for the employee.11 

Potentially an intentional misclassification could end up with a year in 

prison.12 Then come possible problems with the state.13 

 Classification may not be a do-it-yourself project. Guardians 

would be prudent to check with a tax adviser. The IRS will make a 

definitive determination of a person’s employment status—but it takes 

up to 6 months.14 Form SS-8 (https://www.irs.gov/pub/irs-pdf/fss8.pdf) 

 
8 SCORE, 7 Clues Your Independent Contractor is Really an Employee … Under the Law, 2017, 

https://www.score.org/resource/7-clues-your-independent-contractor-really-employee-under-law  
9 Internal Revenue Service, Independent Contractor (Self-Employed) or Employee?, 2019, 

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-

employee 
10 MBO Partners, 5 Consequences of Independent Contractor Misclassification, 2018, 

https://www.mbopartners.com/blog/misclassification-compliance/employee-misclassification-penalties/ 
11 MBO Partners, 5 Consequences of Independent Contractor Misclassification, 2018, 

https://www.mbopartners.com/blog/misclassification-compliance/employee-misclassification-penalties/ 
12 Maslow Media Group, 3 Employee Misclassification Penalties You Don’t Want to Mess With, 2019, 

http://www.maslowmedia.com/blog/3-employee-misclassification-penalties-you-dont-want-to-mess-with 
13 Workmarket, 11 Consequences of Misclassifying Your 1099 Contractors, 2015, 

https://www.workmarket.com/blog/11-consequences-of-misclassifying-your-1099contractors 
14 Internal Revenue Service, Independent Contractor (Self-Employed) or Employee?, 2019, 

https://dpeaflcio.org/programs-publications/issue-fact-sheets/misclassification-of-employees-as-independent-

contractors/  
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is what gets filed for asking IRS to do this. In thinking about the 

question, it’s worthwhile to read the form and see the kind of things IRS 

is interested in. 

“Also, workers who were misclassified as independent contractors 

may bring civil lawsuits to recover lost wages and benefits from the 

employer, and may even recover their attorney … fees and costs of 

suit.”15 

 IRS believes millions of independent contractors are 

misclassified16 (government talk for those people are actually 

employees.) 

If employing someone directly as an employee, the guardian will 

need a federal employee identification number; Form I-9; federal W4; 

state tax identification number; state W4; worker's compensation 

insurance; to  report the employment to the state (if required); to 

withhold federal and state income tax, federal unemployment tax, 

Social Security, Medicare and possibly a state disability payment; and to 

pay over withheld monies to the appropriate agencies.17  

 

There are payroll companies which can assist in some of these 

tasks.18 

 

Two ways this distinction can become important are if an 

ostensible independent contractor is injured on the job (and files for 

workers compensation benefits) or loses the job (and files for 

unemployment benefits). Either scenario will cause the government to 

 
15 SheppardMullin, Is Your Independent Contractor Really An Employee?, 2000, 

https://www.sheppardmullin.com/publications-articles-9.html  
16 AFL-CIO, Misclassification of Employees as Independent Contractors, 2016, https://dpeaflcio.org/programs-

publications/issue-fact-sheets/misclassification-of-employees-as-independent-contractors/  
17 Paying for Senior Care, Guide to Hiring & Managing Independent Caregivers for Senior Care, 2017, 

https://www.payingforseniorcare.com/homecare/hiring-independent-caregivers.html#title8 
18 Paying for Senior Care, Guide to Hiring & Managing Independent Caregivers for Senior Care, 2017, 

https://www.payingforseniorcare.com/homecare/hiring-independent-caregivers.html#title8 
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wonder why the employer hasn’t made the necessary payments for 

those programs and to evaluate the independent contractor defense.19 

 

 Hiring through an agency presumably means they’ve made the 

IC/employee choice and they are handling the paperwork and other 

needs. When a contract is presented, be very careful that it states these 

matters are the agency’s responsibility. 

 

Who Pays for Injuries? 

 

 It’s very important that the guardian determine how the agency 

has classified the caretaker. If the agency is treating the caretaker as an 

independent contractor, this creates potential burdens on the 

guardian. 

 For example, an employee injured on a job site would typically be 

covered by the employer’s worker’s compensation policy. Alternatively, 

an independent contractor may not have invested in insurance and, if 

injured, sue the guardian directly. Whether the ward’s homeowner’s 

policy or other insurance carried by the guardian would cover such a 

suit should be examined prior to hiring caretakers from such an agency. 

Additional insurance, such as a general liability policy, may be 

appropriate.20 

 In California, a person working 52 hours or more in the 90 days 

preceding the injury is deemed to be the guardian’s employee for 

worker’s compensation purposes. In an agency assigning out 

 
19 Rona Bartelstone, Hiring Private Duty Home Care Workers: Why Work Through an Agency?, 2019, 

https://caregiver.com/articles/hiring_private_duty/ 
20 Jedediah Mannis, Worker Injured During Homebuilding Project: Who Pays?, 2019, https://www.nolo.com/legal-

encyclopedia/worker-injured-during-homebuilding-project-who-pays.html 
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independent contractors, it may be advantageous for the guardian to 

use any one caretaker less than 52 hours every 3 months in California.21 

 Regardless of a caretaker’s status, the guardian can be sued if 

some act of negligence causes an injury. 

 -1. For example, a caretaker rolls the bed over her foot. She 

sustains injuries through no fault of anyone but herself. If she is an 

employee of the agency, their worker’s compensation policy will cover 

her problem. If she’s an independent contractor, she will likely attempt 

to recover the cost of her medical bills from the guardian. 

 -2. Suppose, on the other hand, the caretaker falls going out the 

back door and hits her head. The guardian did not warn her the back 

step is 8 inches high, an unusual height for such a step. If the agency’s 

employee, the caretaker might get worker’s compensation and still sue 

the guardian for negligence. If an independent contractor, the 

caretaker’s action could be the same in either scenario. 

 -3. Third option: the caretaker, allegedly an independent 

contractor, rolls the bed over her foot in California. She has worked for 

the guardian for 60 hours in the last 90 days. She is now deemed an 

“employee” under state law and the guardian covers her medical bills, 

even though the guardian was in no way at fault. (The California 

guardian has presumably purchased workers compensation insurance 

for this possibility.) 

 The guardian may wish to consult legal counsel in their particular 

state about the complications of hiring employees or independent 

contractors from an agency. 

  

 
21 Brewer, Offord, and Pedersen, LLP, If your household worker or contractor is injured, will you be liable?, 2003, 

https://www.brewerfirm.com/resources/if-your-household-worker-or-contractor-is-injured-will-you-be-liable/ 
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Other Advantages to Using an Agency 

 Besides handling employee paperwork, other advantages to an 

agency can include they having vetted the caretaker through 

background checks and being able to scramble a replacement if the 

caretaker calls in sick. 

Disadvantages to Using an Agency 

 Expense. One source estimates employing a caretaker directly 

saves 20-30%.22 (Depending on how one values one's time, one might 

decide meeting all the government's requirements for employment 

diminishes (or even negates) any savings.) 

 

 No single caretaker. The agency will probably send out different 

caretakers.23 Wards may prefer to have one person—the same every 

day.24 This issue can be particularly acute with the elderly who can be 

(often strongly) resistant to change. 

 

 Qualifications. Hiring directly gives the guardian the opportunity 

to examine a home health care worker’s history and qualifications on 

one’s own. Such inquiry might not be welcome by an agency (as it 

would presumably be double-checking their effort or might indicate a 

plan to hire the worker away.) 

 

 A layer of bureaucracy. If the guardian has a problem, the agency 

has to be contacted. Hopefully there is a dedicated account person. If 

not or if it’s after business hours, a customer service representative will 

respond. (This assumes one picked an agency that has somebody 

responding 24/7). Although a CSR makes on average 50% more than a 
 

22 Paying for Senior Care, Should We Hire a Home Care Agency or an Independent, Private Caregiver?, 2017, 

https://www.payingforseniorcare.com/homecare/agency-or-independent-caregiver.html 
23 Deb Hipp, The Pros and Cons of Hiring Private Caregivers, 2018, https://www.aplaceformom.com/blog/pros-and-

cons-of-hiring-private-caregivers/ 
24 Home Care Pulse, Top 10 Complaints from Home Care Clients, 2019, 

https://www.homecarepulse.com/articles/top-10-complaints-from-home-care-clients/ 
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caretaker,25 they may or may not be excited about or interested in 

solving the guardian’s concern. If the guardian did not use an agency, 

the issue will need to be solved directly. 

 

How to Find an Agency 

 Locally, a county department used to put out a PDF list online of 

the hundreds of home health care agencies around. This gave contact 

information, contact person, license status  and even prices. (The last 

were wildly out of date but the rest were a great resource to begin the 

search.) 

 If home care requires a license in a particular area, the agency 

responsible may generate a similar list.  

Medicare 

https://www.medicare.gov/homehealthcompare/search.html 

provides a search engine which will find local agencies and give ratings 

for quality of patient care and patient survey results.  

However, these appear to be Medicare-certified agencies, 

providing more sophisticated services (such as skilled nursing) than 

simple caretaking. If the guardian is in the market for basic services, it 

might be worth a call to see if one of these agencies also offers those at 

competitive prices. 

The quality of patient care star rating in the Medicare listings is a 

summary measure of agency performance based on how well a home 

health agency performs on 8 of the individual quality measures 

reported on Home Health Compare.26 These 8 measures include: 

 
25 Salary.com, Customer Service Representative I  Salary in the United States, 2019, 

https://www1.salary.com/Customer-Service-Representative-I-hourly-wages.html 
26 Medicare, Quality of patient care star ratings, undated, 

https://www.medicare.gov/HomeHealthCompare/Data/Patient-Care-Star-Ratings.html 
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----Process of care measures – how often the agency: 

1. Initiated patient care in a timely manner 

2. Provided patient/caregiver drug education on all medications 

----Outcome of care measures – how often the patient: 

3. Got better at walking or moving around 

4. Got better at getting in and out of bed 

5. Got better at bathing themselves 

6. Was able to engage in activity with less pain 

7. Experienced less shortness of breath 

8. Required acute care hospitalization 

 

These measures were selected to give a general overview of agency 

performance on measures that apply to the most people.  

 

The quality of patient care star ratings are calculated using each 

home health agency’s scores on 8 individual quality measures, which 

are based on home health agency patient assessments and Medicare 

claims.  

 

Currently, home health agencies must have at least 20 complete 

quality episodes for data on a measure to be reported on Home Health 

Compare. (Completed episodes are paired start or resumption of care 

and end of care OASIS assessments.) Episodes must have a discharge 

date within the 12-month reporting period regardless of admission 

date. To have a quality of patient care star rating computed, home 

health agencies must have reported data for 5 of the 8 measures used 

in the star rating calculation. 

The quality of patient care star ratings are updated quarterly, at 

the same time the data on the individual quality measures are updated. 
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This means the quality of patient care star rating for each home health 

agency may change from one quarter to the next. 

Then there’s Google. 

 Once a prospect is in view, it’s possible to pick up the phone but 

better to do due diligence first. 

 Step one is to check Yelp. While Yelp has issues, it’s a likely place 

to detect problems with an agency. 

 One of the problems is Yelp suppresses some reviews. It calls 

them “currently not recommended,” burying them at the bottom, 

requiring an additional click to see them and not factoring them in the 

rating. Their explanation is these reviews failed their automated review. 

In one instance, five reviews had this status, all (oddly) with one star. So 

the rating may have been lower had they been included. 

 A second consideration is Yelp apparently rounds up. A score of 5 

out of 5 would suggest no complaints—all reviews being marked 5. In 

the real world, some reviews may have a lower score. Yelp reports a 

rounded up final score of 5. To take a ludicrous example, 9 scores of 5 

and 1 of 3.5 might be reported as an average of 5 though the actual 

number is 4.85. Thus it’s still worth checking the score on each review 

even when the agency has an overall “5” to see if there were problems. 

 Thirdly, the reviews on Yelp may be gamed (shocking!) 15 never-

had-a-problem, stupendous service, “angels work here” reviews might 

suggest the owner, various personas, father-in-law, and ten close 

friends are posting. For everyone has an off day now and then. If 

numerous reviews suggest heaven on earth with ne’er even a harsh 

word, eyes should be rotating. Theoretically, it’s possible the opposite 

applies. Zealous competitors could post negative evaluations.  



17 

 

 In summary, Yelp is a way to see what customers think of the 

agency. Take it all with a grain of salt. View the end number with a little 

skepticism; arguably it skews a tad north of reality. 

 Less used but more raw and fun is ripoffreport.com. There are no 

ratings here—just roughhewn, no holds barred complaints. This can be 

fun reading but it’s a bad sign if an agency ends up here. 

 Both Yelp and ripoffreport.com allow the agency to post 

rebuttals. When they do, they can be clues as to how a guardian’s 

complaint might be handled. One impressive response is where the 

agency admits the problem was their fault (doesn’t try for excuses), 

apologizes, and says what they’ll do to fix it. 

 If every agency response is boilerplate and the same for each 

person’s complaint, that says something too. 

 Of course not all the protests on either site are justified. “The 

customer is always right” may be a helpful interaction policy but two 

doughnuts shy of the truth. 

 Finally a search on Google for agency name + problem or 

complaint may yield clues. 

 If nothing comes from these three actions (no web presence at 

all), that’s odd. Most things have a web presence today. That would 

trigger questions when the agency is called. Are you very new? Or, the 

blunt approach, how come I can’t find you on the web? 

 Once a particularly agency is hired, repeat this check out 

procedure periodically, say, every 90 days. Use an online monitoring 

service such as Google Alerts to notify of any mention in the news or 

blogs. (This may take two separate alerts.) 
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 Does this sound like overkill? It’s not. If something goes wrong, 

the guardian will be held to the standard exercised by a reasonable 

person skilled in the profession. Such an officer would take at least 

these minimal steps to evaluate and then to check over the time the 

company caring for the ward. 

First Contact with the Agency 

 The first call. This “could be the start of something big” as the old 

song goes—or just a step towards finding the “right one.” 

 If someone says they’ll have the right person call back, that’s fine. 

If they don’t within 24 hours (presuming the next day is a business 

one), this author’s approach is to forget them. Were they to make 

contact two days later, he’d say someone else was chosen (regardless 

of whether that was yet true.) The reason is if they can’t meet a 

commitment when they’re (presumably) eager for one’s business, what 

are they going to be like when a problem occurs down the road? 

 Two good questions to be expected from a competent 

professional agency are (1) when can I make an on-site visit and (2) 

what kind of help do you need? 

 Some, perhaps most, companies do not require a visit. This seems 

to reflect on their seriousness. They ought to be thinking “Can we really 

help in this situation?” as opposed to “This is one more towards the 

month’s sales goal.” Personally, the author would disregard an agency 

that did not insist on an initial visit. 

 The ward may be in situation where she is largely confined to bed 

but able to get around if someone can move her into a wheelchair. This 

is a skill not possessed by the majority of caretakers. The agency must 

ascertain if its roll call is equipped to handle what the guardian wants. 

 A ward may need toileting assistance. There may be caretakers 

who prefer not to do this. The agency needs to judge whether they 
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have enough who will to meet the staffing situation the guardian 

needs. 

 Twelve questions the guardian will probably want to ask are  

(1) will the guardian be working with an administrative person 

assigned (dedicated) to my account? (And schedule a follow 

up if the agency is hired—is this person effective in handling 

concerns?) 

(2) what’s the general turnaround time for contacts, whether 

electronic or phone? In an emergency, can the guardian get 

quicker assistance?  

(3) does somebody answer the phone 24/7? 

(4) does the agency train their caretakers? 

(5) does the agency run background checks on their 

caretakers? 

(6) does the agency do criminal record searches on their 

caretakers? 

(7) does the agency do a motor vehicle background review for 

their caretakers?27 

(8) does the agency repeat the three checks every 6 months? 

(9) does the agency classify the caretakers as employees or 

independent contractors? 

(10) does the agency do quality assurance checks (some 

unannounced) on the caretakers at work?28 

(11) does the agency allow the caretaker to take the ward 

to medical appointments? 

(12) how is the billing done? 

 

 
27 Spry Living, The Scary Truth About In-Home Healthcare Workers, 2019, https://spryliving.com/articles/the-scary-

truth-about-in-home-healthcare-workers/ 
28 Spry Living, The Scary Truth About In-Home Healthcare Workers, 2019, https://spryliving.com/articles/the-scary-

truth-about-in-home-healthcare-workers/ 
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 These question may be better asked during the home visit to 

allow for more time and perhaps better answers than over the phone. 

It is unlikely an agency will get a perfect score. But the list can be used 

to compare different agencies being considered. 

 It is preferable for the guardian to have one person he interacts 

with to place orders for caretakers and discuss issues. This means he’s 

dealing with someone who has some knowledge of the situation and 

building a rapport.   

 Lyndon Johnson spent 11 years in the United States Senate.29 

When he later became president and wanted to pass laws, he was very 

effective, partially because he had the relationships to make things 

happen. Likewise, the guardian is vastly more productive if interacting 

with one person responsible for the account, rather than whoever 

answers the phone. 

 Agencies tend to like their charges paid by automatic withdrawal 

from a checking account. This means any reconciliation of the billing by 

the guardian happens retroactively. 

 From the guardian’s perspective, it would be neater to see the 

charges, check these against her records, and write a check.  

Did the agency notice the caretaker was late twice? 

Unfortunately, caretakers arriving after the scheduled time and 

departing early is common in the industry.30 Even 5 minutes on a daily 

shift adds up to 2 ½ hours when the monthly statement comes in.  

Did the bill deduct for the no show?  

With automatic withdrawals, the guardian is reduced to fighting 

for a refund or credit. 

 
29 United States Senate, Lyndon Baines Johnson, 37th Vice President (1961-1963), undated, 

https://www.senate.gov/artandhistory/history/common/generic/VP_Lyndon_Johnson.htm  
30 Home Care Pulse, Top 10 Complaints from Home Care Clients, 2019, 

https://www.homecarepulse.com/articles/top-10-complaints-from-home-care-clients/.  
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Sometimes the need for a caretaker is an emergency. The normal 

caretaking arrangements have failed (the family member decamped to 

Las Vegas for the weekend on five minutes notice) and help is needed 

now. Then the guardian may be scrambling to get anyone she can. 

 For long term arrangements, the guardian can probably afford to 

be choosy. In the author’s area there are literally hundreds of agencies. 

So likely there’s no need to settle for second best. 

 Wards in their 80s as of this writing were born in the 1930s. That 

was a tough decade. They may have known want. Many watched 

brothers go to war, either in World War II or Korea. Perhaps they 

personally participated in the Korean War. Their experiences are likely 

very different from the guardian’s. 

 One unfortunate way this manifests is older males may not be as 

sensitive to gender politeness as is now customary. One man, in his 

early 80s, leaving the hospital, said something risqué to the candy 

striper behind him, pushing his wheelchair. He couldn’t see the 

horrified look on her face. Since the home health care workforce is 

largely female (only 15% male), this can be a problem. In today’s 

environment, a lawsuit is not out of the question. 

 Another gentleman in his mid-80s was excited about getting a 

caretaker who could “help” him in the shower. When this was 

mentioned to the prospective caretaker, she assured she would have 

no problem with him. She had encountered the problem before and 

knew how to squelch that noise. She sounded very confident. 

 Mobility issues at that age may make misbehavior purely 

aspirational. Still, the guardian needs to be alert and sensitive to the 

issue. 

 On the flip side, for female wards, a woman once said she had 

never encountered a man who didn’t see her as a sexual being. She 

therefore preferred a female caretaker. This attitude may reinforced if 
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toileting assistance is required. This is a good point to cover when 

scheduling coverage with the agency. 

Contract with the Agency 

 Most non-lawyers probably say they can read and understand a 

contract. A polite lawyer just smiles. 

 Law students spend 180 hours learning contracts (at least 60 in 

the classroom and the rest in outside study.) When they graduate and 

pass the bar,  they are not prepared to actually advise on or write a 

contract without getting some practical experience under their belt. 

 In a perfect world, the best advice would be to check with an 

attorney regarding any contract.  

The guardian likely works with an attorney for other matters 

related to her practice. If she wants to ask about this new contract, first 

question whether the lawyer has dealt with contracts since law school, 

perhaps 20 years ago. If not, it’s probably better to get someone else to 

read it. 

Hiring a new lawyer should go through the same checking as with 

the agency—Yelp, ripoffreport.com, Google. Additionally, check the 

state bar web site.  

A search for name of state state bar member records should 

produce what is needed. (Or try how to verify an attorney in name of 

state.) Information available varies. The State Bar of California provides 

detailed information including specifics on anything the attorney was 

disciplined for. (Some of which is amusing reading if one is not the 

attorney or victim.) Vermont, on the other hand, does not even disclose 

the attorney’s address. 

Looking to see if a lawyer has been in trouble is normally done so 

problem-people can be disregarded. That doesn’t always work. One 
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attorney was censured some years ago. Today he is the high priced go-

to person in his specialty.  

Back in the day, the first visit to an attorney was no charge. This 

was sort of like taking the car in—the mechanic doesn’t quote a real 

price till some poking around has been done. This is a vanishing 

tradition. Today many expect to be paid even for the first appointment. 

The old way made sense. Will the client get along with the 

lawyer? One attorney showed up for the first meeting in boat clothes, 

just in from the harbor. His client didn’t mind but another might have. 

Why do doctors wear white coats? “"Seventy-two per cent of all 

hospital doctors and medical students wear white coats and most wear 

them greater than 75% of the time. White coats are worn chiefly for 

easy recognition by colleagues and patients, to put items in the pockets 

and to keep clothes clean."31 So one of the main reasons they do is 

because it’s an uniform. They’re the doctor, not the receptionist. 

If someone is looking for an attorney who’s wearing the 

uniform—perhaps a suit—and gets a guy wearing Sperry Top-Siders, 

there may be a culture clash. 

Until the attorney hears what is needed in detail, she doesn’t 

really know if she can help. Perhaps an area of law is implicated with 

which she is not expert. The last thing the guardian wants to do is pay 

for her to learn a whole new subject. 

One lawyer discovered he was expected to oppose city officials. 

He declined the job—the opponents were his friends; he didn’t want to 

offend them. (If they ever remake Inherit the Wind, this guy is no 

Spencer Tracy.) 

 
31 R Farraj and J H Baron, "Why do hospital doctors wear white coats?," 1991, Journal of the Royal of Society of 

Medicine on the (US) National Center for Biotechnology Information web site, 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1293053/ 
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Too, the lawyer may have conflicts—may have represented 

someone else involved in what the guardian is asking about which 

would make it unethical for her to represent the guardian. 

It’s galling to pay hundreds of dollars just to hear “I can’t help 

you.” 

Only after these questions are satisfied should the clock start 

ticking. Certainly the last part of the first visit is money—what it’s going 

to cost and how it can be paid (such as ‘a check for the retainer now 

would be acceptable.’) Financial arrangements with counsel should 

always be documented in writing. In some jurisdictions or situations, 

this will be a legal or ethical requirement. 

One argument is attorneys who offer free consultations may be 

new or inexperienced. The guardian’s initial research before placing the 

first call will likely have answered this question. For example, the year 

each lawyer is admitted to the bar in California is quickly (and freely) 

available online. 

So when calling for an initial consultation, see what the fee policy 

is. If the guardian agrees that the first visit should be gratis, call another 

attorney if this one wants to charge. There is typically no dearth of 

lawyers in America. 

One law firm prohibits the client from recording or even taking 

detailed notes of sessions with the lawyer. They opined allowing this 

would impinge on attorney-client privilege. Since the client holds that 

privilege, it would seem simply admonishing her how those records 

could kill the privilege (publishing them on Facebook, for example) 

would be sufficient safeguard. 

The primary reason for good notes is probably to help remember 

what was said and what needs to be done next. A secondary possibility 

would be to document the advice given if it turns out to be in error. 
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Several state bars and arguably the American Bar Association 

have issued opinions that it is ethical for an attorney to record a client 

without consent (as long as such recording is not illegal where the 

attorney is doing so.)32 What’s good for the goose …  

Though for reasons of trust and a fruitful relationship, it is 

probably best for both sides to be aware the session is being 

memorialized. 

While the author has never had occasion to take such notes as to 

violate this firm’s policy, he would be extremely reluctant to hire 

counsel who had such a prohibition. 

The guardian will want to make a good impression, to be taken 

seriously by counsel. This means business attire or “Sunday best.” 

There’s the old story about a disheveled man coming into the 

auto dealership and being ignored by all the salesmen. When the 

newbie finally greeted him, turned out he wanted to buy cars for 

everybody in the family—11 Cadillacs. 

Likewise, the salespeople at a furniture store paid no attention to 

a little old lady in black sitting there. She wanted to furnish a little place 

called Skibo Castle, just 60,000 square feet, with a private power 

station. Room inside the castle for 37 average suburban homes. Owned 

by her son, the moderately wealthy Andrew Carnegie. 

Despite these exceptions, there is a stereotype for what “serious” 

looks like. It behooves the guardian to conform to that for better 

service. 

But many guardians will conclude lawyers have priced themselves 

out of the small scale market. They will decide it’s not worth spending 

the money to review a “simple” contract. 

 
32 Wendy Patrick, "Can lawyers ethically (and secretly) record clients?", Daily Journal, 2018, 

https://www.dailyjournal.com/articles/348553-can-lawyers-secretly-and-ethically-record-clients 
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 A threshold inquiry is —what’s the maximum damage/hurt that 

can happen if the contract goes bad? If that’s less than what an 

attorney charges to read the thing, it makes sense to skip her. 

 Particular points to look for include  

(1) How easy is it to get out of the contract? Can either party just say 

this isn’t working—bye? Or is notice required? Or to rephrase, how long 

does the contract last?  

(2) Is there a particular court, town, or state which has to be used to 

contest the contract? Or (worse) must arbitration be used first? If the 

agency is a franchise or part of a chain, there might be a requirement 

all suits must be brought in, for example, a New York court. This would 

be problematic to a Nevada guardian. 

(3) Is there a mediation clause to try and work out problems before 

going to court? (This can be astoundingly effective. (Mediation has also 

been a disaster when participants didn’t understand the process.) Both 

parties work alone and together with a trained mediator. The goal is to 

develop a solution that leaves both sides happy. A lawsuit, 

alternatively, is designed to create a winner and a loser. Mediation 

typically costs less and is completed much more quickly than going to 

court.)  

(4) Are oral promises made by an agency employee to the guardian 

binding on the employer? The contract probably has a clause that says 

only the writing governs. Whatever an employee promises orally then, 

the agency is under no obligation to deliver. 

(5) Is the caretaker an employee or independent contractor?  

(6) If the caretaker causes personal injury or theft, who does the 

guardian go after? 

(7) How often can the price change? Does the agency need to give a 

warning (notice) before raising the price? 
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 A significant point is what happens if find one of their caretakers 

turns out to be The Perfect One. The economics are persuasive for the 

caretaker. Suppose the agency is charging the guardian $25 an hour 

and paying the caretaker $11 (the average wage for that profession).33 

If the guardian offered the caretaker $18 to be hired directly, he would 

save 28%34 and the caretaker would be looking at a 63% raise. There’s 

not much doubt the caretaker would accept the new job. 

 Agencies tend to frown on this. There is probably a contract 

provision to make this deal economically disadvantageous to the 

guardian or, at least, to recompense the agency. Absent a contract, the 

agency’s ability to charge the client for taking a caretaker is legally 

dubious. Signing the contract means the client agrees to the provision. 

 (For the disadvantages on hiring directly, see “Why Use an 

Agency” above.) 

 Those law students who spent so much time studying were taught 

theoretically contracts are negotiated between two parties 

representing a meeting of the minds. When they get out in the real 

world, one party typically has a boilerplate form they are reluctant to 

alter. One waits for the day when a guardian hands the agency a 

contract and wants them to sign it. 

 Contracts can be very funny. One large web site copied theirs 

from a much larger company without seeing a lawyer. So it contains a 

clause requiring obedience of all rules and regulations of the American 

Stock Exchange, an institution which does not list the web site’s 

company. One wonders if anyone at the “borrowing” company actually 

read the contract. (The Exchange has since been renamed at least twice 

since the site “borrowed” the contract.) 

 
33 PayScale.com, Average Home Care Worker Hourly Pay, 2019, 

https://www.payscale.com/research/US/Job=Home_Care_Worker/Hourly_Rate  

34 As discovered above, the guardian’s new responsibilities in hiring someone who may be an employee may vitiate 

the 28% paycheck savings. 
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 A lower priced option some people use for legal services is a 

document preparation service, possibly with a legal document 

assistant. Although these services are banned from the unlicensed 

practice of law, experience indicates a certain amount of advice gets 

passed out. If one is skeptical that a freshly minted attorney is ready to 

do contracts without a de facto apprenticeship, document services 

would deserve a wide berth for consultation. Or, as Mother used to say, 

you get what you pay for. 

Working with the Agency 

 If the guardian has several wards placed with the same agency, 

she ought to do something for the administrative staff at least every 

quarter—such as bringing in donuts and coffee or holiday baskets. She 

may want to send birthday and holidays cards to the people she works 

with personally.  

 When she calls or emails, she doesn’t want to be “some 

person”—she wants the recipient to think “Oh, she’s the one who …” 

 The author believes this gets the guardian (and thus the wards) 

better service.  

 Don’t know the birthday? This site provides that information (and 

mother’s maiden name! Groan) for people born in California for the 90 

years between 1905 and 1995: https://www.californiabirthindex.org/ 

These may not be available in every state—the author didn’t find one 

for New York, for example. 

For possible tax deductibility, an appropriate adviser should be 

consulted. 

Much of working with the caretaker and agency is thinking ahead 

to spot potential problems and solve them before they occur. 
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The first aerial crossing of the Atlantic Ocean happened 8 years 

before Charles Lindbergh’s flight and took more than 3 weeks in 1919.35 

(A passenger liner back then made the trip in less than a week.36) 

Much of the delay was waiting for replacement parts and repairs. 

The United States Navy, who was behind the feat, stationed destroyers 

every 50 miles across the Atlantic Ocean to catch the pilots/pieces. (The 

ships may also have been rudimentary sign posts—“Europe is this 

way.”)  

That was 64 vessels standing by. In case. It’s roughly the same 

distance as if the Navy had put a midshipman every 50 miles between 

Los Angeles and New York City. 

In the event, the final leg made it without needing help from the 

sixty-four. But the Navy had thought ahead and was ready. 

The guardian needs to do the same. 

Ideally, a family member or someone else is covering the ward’s 

care part of the time. (If not, as noted above, the expense of full time 

caretaking would quickly outpace the cost of moving the protected 

person to a dedicated facility.) 

That person may be able to keep an eye on the agency’s caretaker 

during times he is not actively responsible for the caretaking. 

Because, sadly, a few caretakers do weird things. One woke the 

patient constantly throughout the night to ask if she needed anything. 

At the other end, some take or make personal calls during the shift.37 

 
35 Smithsonian National Air and Space Museum, The First Flight Across the Atlantic, undated, 

https://pioneersofflight.si.edu/content/first-flight-across-atlantic 
36 Dr. Jean-Paul Rodrigue, Dept. of Global Studies & Geography, Hofstra University, Liner Transatlantic Crossing 

Times, 1833 – 1952 (in days), 2019, https://transportgeography.org/?page_id=2135 
37 MinuteWomen Home Care, 7 Reasons To Replace A Home Helper, 2019, 

https://www.mwhomecare.com/replace-a-home-helper/ 
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One caretaker invited members of her family to bunk over at the ward’s 

house and eat her food.38 Theft is not unheard of.39 

The ward may be unable, unwilling or even scared to correct the 

caretaker. One patient wanted to call 911 about the caretaker late one 

night but was worried revenge would occur. 

Many caretakers will work well without supervision. The author’s 

experience has been that 10% are very good or spectacular, 60% are 

getting the job done, and 30% are just showing up. (There are days 

those numbers seem generous and too polite.) 

The guardian will likely make unannounced spot visits to check on 

the situation. But other responsibilities prevent monitoring every 

minute. 

If there is no one else in the house beside the caretaker and ward, 

other means need to be introduced. 

As President Reagan famously said: Trust but verify. 

Nursery schools have had cams for many years. Parents sign into 

the web site and watch their children in real time. The guardian can 

make the same arrangements with the enhancement that the 

surveillance be recorded. This makes it possible for the guardian to also 

review the entire shift on fast forward to check for possible problems. 

State law may require the caretaker and any others present be 

advised of video and (hopefully) audio recording. If the caregiver is 

from an agency, that business should be told also. It may be 

appropriate to shut the system off when the caretaker is not there if 

others live in the house (or focus the recording solely on the ward 

during those times.) 

 
38 Spry Living, The Scary Truth About In-Home Healthcare Workers, 2019, https://spryliving.com/articles/the-scary-

truth-about-in-home-healthcare-workers/  
39 Spry Living, The Scary Truth About In-Home Healthcare Workers, 2019, https://spryliving.com/articles/the-scary-

truth-about-in-home-healthcare-workers/  
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It never hurts to get their consent to the recording in writing. 

In areas where the caretaker has an expectation of privacy40 

(bathroom), there may be legal problems with surveilling. Though some 

stores now have cameras in store dressing rooms.41 If the guardian has 

a specific fear (reasonable suspicion a caretaker is using the restroom 

to take drugs or to hide stolen items), legal advice re cameras should be 

sought. Of course, the presence of cameras in those areas would be 

disclosed to the caretaker. 

This doesn’t mean the caretaker is not trusted. The cameras are a 

safety measure. Presumably if something were to occur, the caretaker 

would be glad to have this evidence to prove innocence. 

One downside is these Wi-Fi systems can be hacked.42 Suggestions 

to help here are to change the password from the default to a really 

strong one which is periodically switched; sign up with the 

manufacturer to get every security update; and take the system off the 

Internet for a short while weekly. 

How long should the recordings be retained?43 Or more 

importantly, where are they being stored? If the images are being held 

in the cloud on some company’s mainframe, the temptation may be to 

delete them as soon as possible. That assumes the company is trusted 

to actually discard the material. 

Otherwise it may be useful to retain the material for as long as a 

court case could be filed. If none is, then deletion may occur. An 

attorney can advise you on what that time frame is. If a problem does  

 
40 Emily Gerson, ‘Nanny cams’: What parents need to know before installing a home security camera, 2019, 

https://www.care.com/c/stories/4337/nanny-cam-yes-or-no-plus-nanny-cam-reviews/  
41 Tracy Ortlieb, People are watching you change—and it’s legal, 2016, 

https://stories.avvo.com/rights/privacy/people-watching-change-legal.html; B. Clausen, Dressing Room 

Surveillance Laws, 2016, https://www.dopplr.com/dressing-room-surveillance-laws/  
42 Emily Gerson, ‘Nanny cams’: What parents need to know before installing a home security camera, 2019, 

https://www.care.com/c/stories/4337/nanny-cam-yes-or-no-plus-nanny-cam-reviews/ 
43 Patrick Coleman, The Legal And Ethical Issues Of Using A Nanny Cam, 2019, https://www.fatherly.com/love-

money/relationships/legal-ethical-issues-using-nanny-cam/ 



32 

 

arise, then there can be no destruction until the court process 

(including appeals) is resolved.44 Getting rid of possible evidence while 

a court is involved will create more problems. 

By the way, in general just because the Net says it doesn’t make it 

true. This is particularly true in legal matters where the truth can 

change from state to state or even city to city. This may partially explain 

why different web sites give varying accounts on a particular legal issue. 

So do the research online. Then if the potential downside is large, check 

with a professional. The preparation won’t be wasted. It may help the 

guardian understand what the expert is saying and give the background 

to ask intelligent questions. 

It is a good practice to take notes—write down what happens. 

Though one has a good memory, it’s surprising how little is recalled 

after two intervening weeks of various helpers and minor crises.  

Useful information to document is who the caretaker was that 

day. Was she good? Did the ward like her? If she was both, ask the 

agency to send her as often as possible. Conversely, if she was neither, 

request that she not be used for this account. 

Write down any interactions with the agency. Who was talked 

with, what was promised, were commitments kept? 

If the guardian is making medical appointments for the ward, jot 

down the same information about doctors. When there are 5 or 6 

physicians being seen, it’s very easy to forget what Dr. Z said. 

It is difficult to maintain good records. It is really easy to put them 

off till tomorrow and then next morning. But they are essential for good 

guardianship. If a problem occurs and the guardian’s decision is 

questioned, the documents may prove invaluable. 

 
44 Patrick Coleman, The Legal And Ethical Issues Of Using A Nanny Cam, 2019, https://www.fatherly.com/love-

money/relationships/legal-ethical-issues-using-nanny-cam/ 
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Will Medicare Pay for Home Health Care? 

 The short answer is Medicare does not pay for basic home health 

care but does contribute to more specialized home services. 

 Medicare doesn't pay for:45 

 24-hour-a-day care at home 

 Meals delivered to home 

 Homemaker services 

 Custodial or personal care (like bathing, dressing, or using the 

bathroom), when this is the only care needed 

Medicare Part A (Hospital Insurance) and/or Medicare Part B (Medical 

Insurance) cover eligible home health services like these:46 

 Part-time or intermittent skilled nursing care 

 Physical therapy 

 Occupational therapy 

 Speech-language pathology services 

 Medical social services 

 Part-time or intermittent home health aide services (personal 

hands-on care) 

Usually, a home health care agency coordinates the services your 

doctor orders for you. 

 When Medicare talks about home health care, they mean 

something more sophisticated than basic caretaking.47 

Home health care in the Medicare sense is a wide range of health 

care services that can be given in the home for an illness or injury. 

 
45 Medicare, Home health services, http://medicare.gov, undated 
46 Medicare, Home health services, http://medicare.gov, undated 
47 Medicare, What’s home health care?, undated, https://www.medicare.gov/what-medicare-covers/whats-home-

health-care  
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Home health care in these cases is usually less expensive, more 

convenient, and just as effective as care received in a hospital or skilled 

nursing facility (SNF). (For one thing, the wear and tear of traveling to 

the facility and waiting are avoided.) 

Examples of skilled home health services include: 

 Wound care for pressure sores or a surgical wound 

 Patient and caregiver education 

 Intravenous or nutrition therapy 

 Injections 

 Monitoring serious illness and unstable health status 

In general, the goal of home health care is to treat an illness or 

injury. Home health care helps the ward: 

 Get better 

 Regain independence 

 Become as self-sufficient as possible 

 Maintain current condition or level of function 

 Slow down any decline 

If the patient gets Medicare Benefits through a Medicare health 

plan, check with the plan to find out how it gives Medicare-covered 

home health benefits. 

If the patient has a Medicare Supplement Insurance (Medigap) 

policy or other health insurance coverage, tell the doctor or other 

health care provider so bills get paid correctly. 

If the doctor or referring health care provider decides home 

health care is needed, they should supply a list of agencies that serve 

the area. (They must tell disclose whether their organization has a 

financial interest in any agency listed.) 
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Medicare beneficiaries who are in poor health, have low incomes, 

and are 85 years of age or older have relatively high rates of home 

health care use.48  

Common diagnoses among Medicare home health care patients 

include circulatory disease (31 percent of patients), heart disease (16 

percent), injury and poisoning (15.9 percent), musculoskeletal and 

connective tissue disease (14.1 percent), and respiratory disease (11.6 

percent).49 

What should the guardian expect from Medicare-style home health 

care? 

 Doctor’s orders are needed to start care. Once the doctor refers 

the ward for home health services, the home health agency will 

schedule an appointment and come to the home to talk to the 

patient about needs and ask some questions about her health. 

 The home health agency staff will also talk to the doctor about 

care and keep the doctor updated about progress. 

 It’s important that home health staff see the patient as often as 

the doctor ordered. 

Examples of what the home health staff should do: 

 Check what the ward is eating and drinking. 

 Check blood pressure, temperature, heart rate, and breathing. 

 Check that prescription and other drugs and any treatments are  

being taken correctly. 

 Ask if the patient is having pain. 

 Check safety in the home. 

 Teach the ward about care so he can take care of himself. 

 
48 Carol Hall Ellenbecker, et al, Chapter 13 Patient Safety and Quality in Home Health Care, Patient Safety and 

Quality: An Evidence-Based Handbook for Nurses, 2008, https://www.ncbi.nlm.nih.gov/books/NBK2631/ 
49 Carol Hall Ellenbecker, et al, Chapter 13 Patient Safety and Quality in Home Health Care, Patient Safety and 

Quality: An Evidence-Based Handbook for Nurses, 2008, https://www.ncbi.nlm.nih.gov/books/NBK2631/ 
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 Coordinate care. This means they must communicate regularly 

with the ward, the guardian, the doctor, and anyone else giving 

care. 

Here’s how the patient qualifies for Medicare home health care: 

All people with Part A and/or Part B who meet all of these conditions 

are covered:50 

 Patient must be under the care of a doctor, and must be getting 

services under a plan of care created and reviewed regularly by a 

doctor. 

 Patient must need, and a doctor must certify the patient needs, 

one or more of these:  

o Intermittent skilled nursing care (other than drawing blood) 

o Physical therapy, speech-language pathology, or continued 

occupational therapy services. These services are covered 

only when the services are specific, safe and an effective 

treatment for the condition. The amount, frequency and 

time period of the services needs to be reasonable, and they 

need to be complex or only qualified therapists can do them 

safely and effectively. To be eligible, either: 1) the condition 

must be expected to improve in a reasonable and generally 

predictable period of time, or 2) the patient needs a skilled 

therapist to safely and effectively make a maintenance 

program for the condition, or 3) the patient needs a skilled 

therapist to safely and effectively do maintenance therapy 

for the condition. The home health agency caring for the 

patient is approved by Medicare (Medicare certified). 

 The patient must be homebound, and a doctor must certify same. 

The patient is not eligible for the home health benefit if the need 

is for more than part-time or "intermittent" skilled nursing care. 
 

50 Medicare, Home health services, http://medicare.gov, undated 
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The patient may leave home for medical treatment or short, 

infrequent absences for non-medical reasons, like attending 

religious services. The patient can still get home health care if 

attending adult day care. 

Before the ward starts home health care, the home health agency 

should tell how much Medicare will pay. The agency should also tell if 

any items or services they give aren't covered by Medicare, and how 

much will have to be paid for them. This should be explained by both 

talking and in writing. The home health agency should give a notice 

called the Advance Beneficiary Notice" (ABN) before giving services and 

supplies that Medicare doesn't cover. 

To find out how much a test, item, or service will cost, talk to the 

doctor or health care provider. The specific amount owed may depend 

on several things, like: 

 Other insurance  

 How much the doctor charges 

 Whether the doctor accepts assignment 

 Where the test, item, or service is given 

The doctor or other health care provider may recommend services 

more often than Medicare covers. Or, they may recommend services 

that Medicare doesn’t cover. If this happens, the patient may have to 

pay some or all of the costs. Ask questions to understand why the 

doctor is recommending certain services and whether Medicare will 

pay for them. 

If the services are from a home health agency in Florida, Illinois, 

Massachusetts, Michigan, or Texas, the situation may be affected by a 

Medicare demonstration program. Under this demonstration, the 

home health agency, or the guardian, may submit a request for pre-

claim review of coverage for home health services to Medicare. This 

helps the guardian and the home health agency know earlier in the 
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process if Medicare is likely to cover the services. Medicare will review 

the information and cover the services if the services are medically 

necessary and meet Medicare requirements. 

This demonstration program doesn’t change Medicare home 

health services benefits and access to home health services shouldn’t 

be delayed by the pre-claim review process. For more information, call 

1-800-MEDICARE. 

Working with Medicare-Approved Home Health Care Agencies 

Plan of care 

The home health agency will work with the ward, guardian, and 

doctor to create a plan of care listing:51 

 What services are needed 

 Which health care professionals should give these services 

 How often those services are needed 

 The medical equipment needed 

 What results the doctor expects from the treatment 

The home health agency must give the patient (or arrange for) all the 

home care listed in the plan of care, including services and medical 

supplies. 

The doctor and home health team should review the plan of care as 

often as necessary, but at least once every 60 days. 

If the health problems change, the home health team should tell the 

doctor right away. The home health team should also tell the guardian 

and ward about any changes in the plan of care and only change it with 

the doctor’s approval. If there are questions about the care, or if the 

 
51 Medicare, What’s a home health care plan?, undated, https://www.medicare.gov/whats-a-home-health-care-

plan  
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guardian feels the ward’s needs aren’t being met, talk with both the 

doctor and the home health team. 

The home health agency staff will teach the patient (and family or 

friends who are helping) to continue any care which may be needed, 

including: 

 Wound care 

 Therapy 

 How to manage the patient’s condition 

The ward and support team will learn to recognize problems like 

infection or shortness of breath, and what to do or who to contact if 

they happen. 

Paperwork for beginning, changing or ending the plan of care52 

Home health agencies are required to give people with Original 

Medicare written notices in certain situations.   

“Advance Beneficiary Notice of Noncoverage” (ABN) 

When the home health agency believes that Medicare may not 

pay for some or all of the home health care, the agency must give an 

ABN. 

Home health agencies are required to give an ABN before giving any 

items or services that Medicare may not pay for because of any of 

these reasons:   

 They’re not considered medically reasonable and necessary. 

 
52 Medicare, When home health agencies reduce or stop service,  undated, https://www.medicare.gov/claims-

appeals/your-medicare-rights/when-home-health-agencies-reduce-or-stop-service; Medicare, Advance beneficiary 

notice of noncoverage, undated, https://www.medicare.gov/claims-appeals/your-medicare-rights/advance-

beneficiary-notice-of-noncoverage   
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 The care is only nonskilled, personal care, like help with bathing or 

dressing. 

 The ward isn’t homebound. 

 The ward doesn’t need skilled care on an intermittent basis. 

The notice should: 

 Describe the service and/or supply 

 An estimate of the costs for items and services 

 Explain why Medicare probably won’t pay 

The ABN gives information to make an informed choice about 

whether or not to get items or services, understanding that the 

guardian may have to accept responsibility for payment. 

The guardian will be asked to choose an option box and sign the 

notice to say that she read and understood it. She must choose one of 

these options: 

 Option 1: The guardian wants the items or services that may not 

be paid for by Medicare. The provider or supplier may ask her to 

pay for them now, but she also want them to submit a claim to 

Medicare for the items or services. If Medicare denies payment, 

the guardian is responsible for paying, but, since a claim was 

submitted, this can be appealed to Medicare. 

 Option 2: The guardian wants the items or services that may not 

be paid for by Medicare, but doesn’t want the provider or supplier 

to bill Medicare. The guardian may be asked to pay for the items 

or services now, but because of the request that the provider or 

supplier not submit a claim to Medicare, no appeal is possible. 

 Option 3: The guardian doesn’t want the items or services that 

may not be paid for by Medicare, and isn’t responsible for any 

payments. A claim isn’t submitted to Medicare, and no appeal can 

be filed. 
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An ABN isn't an official denial of coverage by Medicare. The guardian 

has the right to file an appeal if payment is denied when a claim is 

submitted. 

The ABN gives directions for getting an official decision from 

Medicare about payment for home health services and supplies and for 

filing an appeal if Medicare won’t pay. 

However, an ABN isn't required for items or services that Medicare 

never covers. 

 “Home Health Change of Care Notice” (HHCCN) 

The home health agency must also give the guardian an ABN or a 

HHCCN when they reduce or stop providing home health services or 

supplies because of one of these: 

 The home health agency makes a business decision to reduce or 

stop giving the ward some or all of the home health services or 

supplies. 

 The doctor changed orders, which may reduce or stop giving the 

patient certain home health services or supplies that Medicare 

covers. 

The HHCCN lists the services or supplies that will be changed, and it 

gives instructions on what to do if the guardian disagrees with the 

change. 

The home health agency isn’t required to give a HHCCN when the 

“Notice of Medicare Non-coverage” (NOMNC) is issued. 
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“Notice of Medicare Non-Coverage” (NOMNC) 

The home health agency will give the guardian a NOMNC at least 

2 days before all covered services end. This written notice will tell when 

the covered services will end and how to appeal if the guardian thinks 

the services are ending too soon. The NOMNC tells how to contact the 

Beneficiary and Family Centered Care Quality Improvement 

Organization (BFCC-QIO) to ask for a fast appeal. If this notice is not 

supplied, ask for it. 

If the decision is made to ask for a fast appeal, call the BFCC-QIO 

within the timeframe listed on the notice. After a fast appeal is 

requested, a second notice will be given with more information about 

why the care is ending. The BFCC-QIO may ask  questions about the 

case. To help, ask the doctor for information, which can be submitted 

to the BFCC-QIO. 

"Detailed Explanation of Non-Coverage" (DENC) 

The home health agency will furnish a DENC when it's informed by 

the BFCC-QIO that a BFCC-QIO review of the case has been requested. 

The DENC will explain the home health agency believes that Medicare 

will no longer pay for home health care. 
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Appeals 

An appeal53 is the action the guardian can take if he disagrees with a 

coverage or payment decision made by Medicare, Medicare health 

plan, or Medicare Prescription Drug Plan. An appeal may be made if 

Medicare or your plan denies one of these: 

 Request for a health care service, supply, item, or prescription 

drug that the guardian thinks the ward should be able to get 

 Request for payment for a health care service, supply, item, or 

prescription drug the ward already got 

 Request to change the amount the guardian must pay for a health 

care service, supply, item or prescription drug. 

An appeal may also be made if Medicare or the plan stops providing 

or paying for all or part of a health care service, supply, item, or 

prescription drug the guardian thinks the ward still needs. 

If beginning an appeal, ask the doctor, health care provider, or 

supplier for any information that may help the case. See the plan 

materials, or contact the plan for details about appeal rights. 

Generally, the  plan's contact information is on the plan membership 

card.  

The appeals process has 5 levels. If the guardian disagrees with the 

decision made at any level of the process, she can generally go to the 

next level. At each level, instructions will be provided in the decision 

letter on how to move to the next level of appeal. 

 
53 Medicare, How do I file an appeal?, undated, https://www.medicare.gov/claims-appeals/how-do-i-file-an-appeal  
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The discussion below is geared specifically to patients with Original 

Medicare. The process for those with a Medicare health plan is similar 

but different entities may be involved in the first two levels.54  

Fast Appeal from Service Ending55 

The ward has has the right to a fast appeal if the guardian thinks 

services are ending too soon from a Medicare-covered home health 

agency (HHA).  

While getting HHA services, a notice called "Notice of Medicare 

Non-Coverage" should be received at least 2 days before covered 

services end. If the guardian didn't get this notice, ask for it. This notice 

explains: 

 The date covered services will end 

 That the guardian may have to pay for services received after the 

coverage end date given on the notice 

 Information on the right to get a detailed notice about why 

covered services are ending 

 The right to a fast appeal and information on how to contact the 

Beneficiary and Family Centered Care Quality Improvement 

Organization (BFCC-QIO) in the state to request a fast appeal 

 

To get a fast appeal, ask the BFCC-QIO for a fast appeal no later than 

noon of the first day after the day the "Notice of Medicare Non-

Coverage" is received. Follow the instructions on the termination 

notice. To get a fast appeal, one has to be fast. 

 

 
54 Medicare, Appeals if you have a Medicare health plan, undated, https://www.medicare.gov/claims-appeals/file-

an-appeal/appeals-if-you-have-a-medicare-health-plan  
55 Medicare, Getting a fast appeal from non-hospital settings, undated https://www.medicare.gov/claims-

appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-from-non-hospital-settings 
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If the deadline is missed for requesting a fast appeal from the BFCC-

QIO, request a fast reconsideration from the plan. But services will only 

be covered if there's a decision issued in the ward’s favor. 

 

What the provider does 

 

When the BFCC-QIO gets the request, it will notify the provider. 

Then, by the end of the day that the provider gets the notice from the 

BFCC-QIO, the provider will give a "Detailed Explanation of Non-

Coverage." The notice will include: 

 

 Why services will no longer be covered 

 The applicable Medicare coverage rule or policy, including a 

citation to the applicable Medicare policy, or information on 

how to get a copy of the policy that's being used to explain why 

coverage is ending 

 How the applicable Medicare coverage rule or policy applies to 

the situation 

 

What the guardian does 

 

The guardian furnishes answers to the BFCC-QIO’s question: 

 Ask why  the guardian believes coverage for the services should 

continue 

What the BFCC-QIO does 

 Look at the medical records and the information provided by the 

plan 

 Make a decision by close of business the day after it gets the 

information it needs to make a decision 
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If the BFCC-QIO decides that the services are ending too soon, 

Medicare may continue to cover the HHA services (except for 

applicable coinsurance or deductibles). 

If the BFCC-QIO decides that the services should end, the 

guardian won't be responsible for paying for any HHA services 

provided before the termination date on the "Notice of Medicare 

Non-Coverage." If services continue after the coverage end date, the 

guardian may have to pay for those services. 

Appeals Level 1: 

Company handling Medicare claims redetermination56 

To start a regular appeal, review the Medicare Summary Notice 

(MSN). It shows all the services and supplies that providers and 

suppliers billed to Medicare during a 3-month period, what Medicare 

paid, and what the provider may be owed. The MSN also shows if 

Medicare has fully or partially denied the medical claim (this is the 

initial determination, which is made by the company that handles bills 

for Medicare).  

Read the MSN carefully. If the guardian disagrees with a Medicare 

coverage or payment decision, she can appeal the decision. The MSN 

contains information about the appeal rights. 

A MSN is mailed every 3 months. The appeal must be filed within 

120 days of receipt of the MSN. Medicare claims and electronic MSNs 

can be viewed at MyMedicare.gov. Claims will generally be available 

within 24 hours after processing. 

 
56 Medicare, Appeals Level 1: Company handling Medicare claims redetermination, undated, 

https://www.medicare.gov/claims-appeals/file-an-appeal/filing-an-appeal-if-i-have-original-medicare/appeals-

level-1-company-handling-medicare-claims-redetermination 
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There are 3 ways to file an appeal: 

1. Fill out a "Redetermination Request Form" and send it to the 

Medicare contractor at the address listed on the MSN. 

OR 

2. Follow the instructions for sending an appeal. The request for 

redetermination must be sent to the company that handles claims 

for Medicare (their address is listed in the "Appeals Information" 

section of the MSN).  

o Circle the item(s) and/or services disagreed with on the 

MSN. 

o Explain in writing why a disagreement exists with the 

decision or write it on a separate piece of paper, along with 

the ward’s Medicare number, and attach it to the MSN. 

o Include the guardian’s name, address, phone number, and 

the ward’s Medicare Number on the MSN and sign it. 

o Include any other information with the appeal with the 

MSN. Ask the doctor, other health care provider, or supplier 

for any information that may help the case. 

OR 

3. Send a written request to the company that handles claims for 

Medicare (their address is listed in the "Appeals Information" 

section of the MSN.) The request must include:  

o The ward’s name and Medicare Number. 

o The specific item(s) and/or service(s) for which a 

redetermination is requested and the specific date(s) of 

service. 

o An explanation of why there is a disagreement with the 

initial determination. 

o The guardian’s signature 
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Write the ward’s Medicare Number on all documents submitted with 

the appeal request. 

Keep a copy of everything sent to Medicare as part of the appeal. 

Additional information or evidence can be submitted after the 

redetermination request has been filed. But it may take longer than 60 

days for the Medicare Administrative Contractor (MAC) to make a 

decision. Additional information or evidence after filing the request for 

redetermination gives the contractor an extra 14 calendar days to make 

a decision. 

A decision from the MAC (either in a letter or an MSN), called a 

"Medicare Redetermination Notice," generally is issued within 60 days 

after they get the request. 

If the guardian disagrees with this decision, she has 180 days after 

receiving the notice to request a reconsideration by a Qualified 

Independent Contractor (QIC). 
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Appeals Level 2: 

Qualified Independent Contractor (QIC) Reconsideration57 

A QIC is an independent contractor that didn't take part in the 

level 1 decision. The QIC will review the request for a reconsideration 

and make a decision. 

The redetermination notice given in level 1 has directions for you 

to file a request for reconsideration. 

There are 2 ways to submit a reconsideration request. 

1. Fill out a "Medicare Reconsideration Request Form” 

OR 

2. Submit a written request to the QIC that includes:  

o The ward’s name and Medicare Number 

o The specific item(s) or service(s) for which the guardian is  

requesting a reconsideration and the specific date(s) of 

service. See MSN or the redetermination notice for this 

information. 

o The name of the company that made the redetermination 

(the company that handles claims for Medicare). Again, see 

MSN or the redetermination notice for this information. 

o An explanation of why the guardian disagrees with the 

redetermination decision. 

o The guardian’s signature.  

No matter which method is used to request a reconsideration, the 

request should clearly explain what the disagreement is with the 

 
57 Medicare, Appeals Level 2: Qualified Independent Contractor (QIC) Reconsideration, undated, 

https://www.medicare.gov/claims-appeals/file-an-appeal/appeals-level-2-qualified-independent-contractor-qic-

reconsideration  
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redetermination decision from level 1. Send a copy of the "Medicare 

Redetermination Notice," and any other information that may help the 

case, with the reconsideration request to the QIC.  

The request must be sent to the QIC that will handle the 

reconsideration. The QIC's address is listed on the redetermination 

notice. Additional information or evidence can be submitted after the 

reconsideration request has been filed, but it may take longer for the 

QIC to make a decision. 

In most cases, the QIC will send a written response called a 

"Medicare Reconsideration Notice" about 60 days after the QIC gets 

the appeal request. If the QIC doesn’t issue a timely decision, a request 

may be made to the QIC to move the case to the next level of appeal. 

If there is a disagreement with the reconsideration decision in 

level 2, the guardian has 60 days after receipt of the "Medicare 

Reconsideration Notice" to request an Administrative Law Judge (ALJ) 

hearing. 
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Appeals Level 3: 

Hearing before Administrative Law Judge58 

A hearing before an Administrative Law Judge (ALJ) allows the 

guardian to present the appeal to a new person.  

The ALJ will review the facts of the appeal independently and 

listen to the testimony before making a new and impartial decision.  

An ALJ hearing is usually held by phone or video-teleconference, 

or, in some cases, in person. The guardian can also ask the ALJ to make 

a decision without a hearing. The ALJ may also issue a decision without 

holding a hearing if evidence in the hearing record supports a decision 

that's fully in the guardian’s favor.  

To get an ALJ hearing, the amount of the case must meet a 

minimum dollar amount. For 2019, the required minimum amount is 

$160. The ALJ will decide if the case meets the minimum dollar amount. 

The guardian may be able to combine claims to meet the minimum 

dollar amount. 

If the ward has Original Medicare, follow the directions on the 

"Medicare Reconsideration Notice" from the QIC in level 2 to request a 

hearing before an ALJ. The request must be sent to the appropriate 

Office of Medicare Hearings and Appeals (OMHA) Central Operations. 

The address is listed in the QIC's reconsideration notice. 

If the ward has Original Medicare, a Medicare Advantage plan, other 

Medicare health plan, or a Medicare Prescription Drug Plan, a hearing 

can be requested in one of these ways: 

 
58 Medicare, Level 3: Appeals Before an Administrative Law Judge, undated, https://www.medicare.gov/claims-

appeals/file-an-appeal/original-medicare-appeals/appeals-level-3-hearing-before-administrative-law-judge  
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1. Fill out a "Request for Medicare Hearing by an Administrative Law 

Judge" form. 

OR 

2. Submit a written request to the OMHA office that will handle the 

ALJ hearing that includes:  

o The ward’s name, address, and Medicare Number. Include 

the guardian’s name and address. 

o The appeal number included on the QIC reconsideration 

notice, if any. 

o The dates of service for the items or services being 

appealed. See the MSN or reconsideration notice for this 

information. 

o An explanation of the disagreement with the 

reconsideration decision being appealed. 

o Any information that may help the case. If it is not possible 

to include this information with the request, include a 

statement explaining what and when the guardian plans to 

submit. 

Extensive information about the ALJ hearing process is available at 

https://www.hhs.gov/about/agencies/omha/filing-an-appeal/coverage-

and-claims-appeals/tips-for-filing-a-request/index.html  

If the ALJ doesn't issue a decision within 90 days, the ALJ may be 

asked to move the case to the next level of appeal.59  

If there is a disagreement with the ALJ's decision in level 3, there 

are 60 days after the decision is received to request a review by the 

Medicare Appeals Council (Appeals Council). 

 
59 US Department of Health and Human Services, After the Decision, Remand, or Dismissal, undated, 

https://www.hhs.gov/about/agencies/omha/filing-an-appeal/coverage-and-claims-appeals/after-the-alj-

decision/index.html 
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Appeals Level 4: 

Review by Medicare Appeals Council60 

To request that the Medicare Appeals Council (Appeals Council) 

review the ALJ's decision in the case, follow the directions in the ALJ's 

hearing decision received in level 3. The request must be sent to the 

address listed in the ALJ's hearing decision. A request for Appeals 

Council review in can be filed in 1 of 2 ways: 

1. Fill out a "Request for Review of an Administrative Law Judge 

(ALJ) Medicare Decision/Dismissal" form. 

OR 

2. Submit a written request to the Appeals Council that includes:  

o The name of the ward and Medicare number. Include the 

name of the guardian. 

o The specific item(s) and/or service(s) and specific date(s) of 

service being appealed. See the MSN or ALJ hearing decision 

for this information. 

o A statement identifying the parts of the ALJ's decision cause 

the disagreement and an explanation of why there is 

disagreement. 

o The date of the ALJ decision. 

o The guardian’s signature 

o If the request is that the case be moved from the ALJ to the 

Appeals Council because the ALJ hasn't issued a timely 

decision, include the hearing office in which the request for 

hearing is pending. 

 
60 Medicare, Appeals Level 4: Review by Medicare Appeals Council, undated, https://www.medicare.gov/claims-

appeals/file-an-appeal/appeals-level-4-review-by-medicare-appeals-council  
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If the Appeals Council doesn't issue a timely decision, the Appeals 

Council can be asked to move your case to the next level of appeal. 

If there is a disagreement with the Appeals Council's decision in 

level 4, there are 60 days after the decision is received to request 

judicial review by a federal district court. 

Appeals Level 5: 

Federal district court judicial review 

To get a judicial review in federal district court, the amount of the 

case must meet a minimum dollar amount. For 2019, the minimum 

dollar amount is $1,630. It may be possible to combine claims to meet 

this dollar amount. Follow the directions in the MAC's decision letter 

received in level 4 to file a complaint.61 

  

 
61 Medicare, Appeals Level 5: Federal district court judicial review, no date, https://www.medicare.gov/claims-

appeals/file-an-appeal/appeals-level-5-federal-district-court-judicial-review  
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Summary of Filing and Response Deadlines 

Level Filing Response 

1 120 days of receipt of MSN Generally 60 days62 

2 180 days of receipt of Level 1 

notice 

Generally 60 days 

3 60 days of receipt of Level 2 

notice 

Varies. One report says ALJ 

review actually takes 1,321.1 

days (3.6 years).63 Can 

request move to next level 

after 90 days 

4 60 days of receipt of Level 3 

notice 

Not stated 

5 60 days of receipt of Level 4 

notice 

Not stated. Median time for a 

civil case from filing to 

disposition is 10.1 months in 

US federal district courts.64 

 Notice the agencies evaluating the various stages of the appeal 

have more flexibility timewise than the person appealing. If each step 

took the maximum time, an appeal would take almost 2 years plus 

however long the Medicare Appeal Council (Level 4) and federal district 

court (Level 5) use. 

 Although the amount of money in question is quite low to access 

Levels 3 and 5 in the appeals process, it is increasingly likely as the 

appeal escalates an attorney will be hired. The fees required would 

 
62 + 14 days if additional information is filed after the initial submission 
63 American Bar Association, OMHA Implements Expanded Dispute Resolution Process for Medicare Providers, 

2018, https://www.americanbar.org/groups/health_law/publications/aba_health_esource/2018-

2019/december2018/omha/; US Department of Health and Human Services, Average Processing Time by Year,  

2019, https://www.hhs.gov/about/agencies/omha/about/current-workload/average-processing-time-by-fiscal-

year/index.html   
64 United States Courts, United States District Courts—National Judicial Caseload Profile, 2018, 

https://www.uscourts.gov/sites/default/files/fcms_na_distprofile1231.2018.pdf  
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probably make the higher stages of appeal impractical for small 

amounts in controversy. 

Complaints65 

 The ward or guardian may have an issue that does not rise to the 

need for an appeal. 

 If there is a complaint about the quality of care the ward is getting 

from a home health agency, call the home health agency and ask to 

speak to the administrator.  

If the complaint remains unresolved after that, call the state 

home health hotline. The home health agency should furnish this 

number when home health services begins. 

Qualities of a good home health agency—19 questions 

A good quality home health agency should have these points as 

appropriate (not all items will apply to a particular patient):66 

1. The staff is polite and treats the patient, guardian and family (the 

parties) with respect. 

2. The staff does these:  

o Explains the plan of care to the parties 

o Explains what insurance will cover and what must be paid out-

of-pocket 

o Includes the parties in creating the plan of care 

o Advises the parties ahead of time of any changes 

 
65 Medicare, Filing a complaint about your quality of care, undated, https://www.medicare.gov/claims-

appeals/file-a-complaint/filing-a-complaint-about-your-quality-of-care  
66 Medicare, 10 signs of a good quality home health agency, undated, https://www.medicare.gov/what-medicare-

covers/10-signs-of-a-good-quality-home-health-agency , Medicare, Home health agency checklist, undated, 

https://www.medicare.gov/HomeHealthCompare/About/Agency-Checklist.html  
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3. The staff is properly trained and licensed to perform the type of 

health care the ward needs (like skilled nursing services or physical 

therapy). 

4. The agency explains what to do if the ward or guardian have a 

problem with the staff or the care. 

5. The agency responds quickly to requests. 

6. The agency answers the phone 24/7. 

7. The staff checks the patient’s physical and emotional condition at 

each visit. 

8. The staff meets special needs (like language or cultural preferences). 

9. The staff responds quickly to changes in the ward’s health or 

behavior. 

10. The staff checks the home and suggests changes to meet special 

needs and to ensure safety. 

11. The staff has told the parties what to do if the ward has an 

emergency. 

12. The staff can provide the type and hours of care the doctor 

ordered and start when the ward needs them. 

13. The agency has staff available at night and on weekends for 

emergencies.   

14. The agency and its staff protect the patient’s privacy. 

15. The agency is Medicare-certified.          

16. The agency is Medicaid-certified (if ward has both Medicare and 

Medicaid). 

17. The agency offers the support services needed, or can help 

arrange for additional services, like Meals on Wheels, that may be 

needed. 

18. The agency is recommended by the hospital discharge planner, 

doctor, or social worker.   

19. The agency does background checks on all staff. 
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Home health patient rights 

As a person with Medicare, the ward has certain guaranteed rights 

and protections.67 By federal law, patients/guardians of a Medicare-

approved home health agency also have these rights: 

1. Choose the home health agency. (For members of managed care 

plans, choices will depend upon which home health agencies your 

plan works with.) 

2. Have property treated with respect. 

3. Be given a copy of the plan of care, and participate in decisions 

about that care. 

4. Have family or guardian act for the patient if she is unable 

The patient also has these rights about information:68 

1. The ward has the right to know why Medicare needs to ask 

questions.  

2. Medicare is are required by law to collect health information to 

make sure: 1) the patient gets quality health care, and 2) payment 

for Medicare and Medicaid patients is correct.  

3. The ward may be asked to tell Medicare information so that 

Medicare will know which home health services will be best.  

4. The ward has the right to have personal health care information 

kept confidential. This means, only those who are legally 

authorized to know, or who have a medical need to know, will see 

personal health information. 

5. The ward has the right to refuse to answer questions.  

6. Medicare may need help in collecting the ward’s health 

information. If he chooses not to answer, Medicare will fill in the 

 
67 Medicare, Home health patient rights, undated, https://www.medicare.gov/what-medicare-covers/home-

health-patient-rights  
68 Centers for Medicare and Medicaid Services, Home Health Agency Outcome and Assessment Information 

Set(OASIS) STATEMENT OF PATIENT PRIVACY RIGHTS, undated, https://www.cms.gov/Medicare/Quality-Initiatives-

Patient-Assessment-Instruments/OASIS/Downloads/OASISStatementofPrivacyRights.zip 



59 

 

information as best it can. Not every question needs to be 

answered to get services.  

7. The ward has the right to look at her personal health information.  

8. Medicare knows how important it is that the information it 

collects about the ward is correct. If a mistake has been made, ask 

Medicare to correct it. If not satisfied with the response, ask the 

Centers for Medicare & Medicaid Services (which is the federal 

Medicare and Medicaid agency) to correct the information at 

https://www.cms.gov/  
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Home Health Care Issues 

 

Limitations69 

 

The home health care environment differs from hospitals and 

other institutional environments where nurses work. For example, 

home health care nurses work alone in the field with support resources 

available from a central office. The nurse-physician work relationship 

involves less direct physician contact, and the physician relies to a 

greater degree on the nurse to make assessments and communicate 

findings. Home health care nurses spend more time on paperwork than 

hospital nurses and more time dealing with reimbursement issues. 

Certain distinctive characteristics of the home health care environment 

influence patient safety and quality of outcomes: the high degree of 

patient autonomy in the home setting, limited oversight of informal 

caregivers by professional clinicians, and situational variables unique to 

each home. 

 

Respect for patient autonomy is valued in hospital-based care. 

Nonetheless, many decisions are made by clinicians on behalf of 

hospitalized patients. In home health care, clinicians recognize that the 

care setting—the home—is the inviolable domain of the patient. 

Therefore, compared to the hospitalized patient, the home health care 

patient and guardian often have a greater role in determining how (and 

even if) certain interventions will be implemented.  

 

For example, in a hospital, nurses, physicians, and pharmacists 

may all play a role in ensuring that the patient receives antibiotics at 

therapeutically appropriate intervals. At home, however, the patient 

may choose to take the medication at irregular times, despite advice 

about the importance of a regular medication schedule. Thus, 

 
69 Carol Hall Ellenbecker, et al, Chapter 13 Patient Safety and Quality in Home Health Care, Patient Safety and 

Quality: An Evidence-Based Handbook for Nurses, 2008, https://www.ncbi.nlm.nih.gov/books/NBK2631/ 
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interventions to promote patient safety and quality care must account 

for the fact that patients will sometimes choose to act in ways that are 

inconsistent with the relevant evidence, and the clinician’s best efforts 

may not result in desired outcomes. 

 

In addition to deliberate choices made by informed and capable 

patients regarding their care, individual patient variables may also 

influence home-based outcomes in ways that are different from those 

patients who are hospitalized. Ellenbecker and colleagues reported that 

reading skill, cognitive ability, and financial resources all affect the 

ability of home health care patients to safely manage their medication 

regimens. Yet, none of these variables may play a meaningful role in 

the safe administration of medications to hospitalized patients. 

 

In addition to self-care, some home-bound patients receive 

assistance from family members or other informal caregivers. 

Professional clinicians have no authority over these caregivers. Further, 

the home environment and the intermittent nature of professional 

home health care services may limit the clinician’s ability to observe the 

quality of care that informal caregivers deliver—unlike in the hospital, 

where care given by support staff may more easily be observed and 

evaluated.  

 

For example, because of limited access to transportation, a 

husband may decide not to purchase diabetic supplies for his 

dependent wife. This behavior may not come to the clinician’s attention 

until an adverse event has occurred. Evidence-based interventions are 

predicated on careful assessment. However, limited opportunity to 

directly observe the patient and informal caregivers may hinder efforts 

to quickly determine the etiology of an adverse event. If a home health 

care patient is found with bruises that the patient can’t explain, is the 

cause a fall, physical abuse, or a blood dyscrasia? In both self-care by 
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patients and care by informal caregivers, safety and quality standards 

may not be understood or achieved. 

 

Another distinctive characteristic of home health care is that 

clinicians provide care to each patient in a unique setting. There may be 

situational variables that present risks to patients that may be difficult 

or impossible for the clinician to eliminate. Hospitals may have 

environmental safety departments to monitor air quality and 

designers/engineers to ensure that the height of stair risers is safe. 

Home health care clinicians are not likely to have the training or 

resources to assess and ameliorate such risks to patient safety in the 

patient’s home. 

 

Finally, given the large number of elderly persons who receive 

care from Medicare-certified home health care agencies, it is 

reasonable to anticipate that some patients will be in a trajectory of 

decline. Due to both normal aging and pathological processes that 

occur more frequently with advancing age, some elderly persons will 

experience decreasing ability to carry out activities of daily living 

(ADLs), even when high-quality home health care is provided.  

 

Thus, an implicit goal of home health care is to facilitate a 

supported decline. That is, patients who do not show clinical signs of 

improvement may nonetheless receive quality care that results in a 

decelerated decline or increased quality of life. This is consistent with 

the American Nurses Association’s assertion that promoting the 

patient’s optimal level of well-being is a legitimate goal of home health 

care. 
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Fall Prevention70 

 

Emergent care for injury caused by falls or accidents at home is 

one of the most frequently occurring adverse events reported for 

patients receiving skilled home health care services. 

 

Thirty percent of people age 65 and older living in the community 

fall each year. One in five of these fall incidents requires medical 

attention. Falls are the leading cause of injury-related death for this 

population.  

 

Although there is strong evidence of effective fall-prevention 

interventions for the general over-65 population, knowledge of fall 

prevention in home health care is limited.  

 

For the general older population living in the community, 

evidence suggests that individualized home programs of muscle 

strengthening and balance retraining; complex multidisciplinary, 

multifactorial, health/environmental risk factor screening and 

intervention; home hazard assessment and modification; and 

medication review and adjustment can all reduce the incidence of falls. 

However, patients in home health care are often older, sicker, and 

frailer than the average community-residing older adult, and it is not 

known if knowledge from other settings is transferable to home health 

care. 

 

Research studies specific to home health care are predominantly 

retrospective, descriptive, correlational designs in single agencies, using 

matched control or randomized control groups to explore patient 

characteristics and other factors contributing to patient falls. Findings 

suggest that factors related to falls for home health care patients are 

 
70 Carol Hall Ellenbecker, et al, Chapter 13 Patient Safety and Quality in Home Health Care, Patient Safety and 

Quality: An Evidence-Based Handbook for Nurses, 2008, https://www.ncbi.nlm.nih.gov/books/NBK2631/ 
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previous falls, primary diagnosis of depression or anhedonia, use of 

antipsychotic phenothiazines and tricyclic antidepressants, secondary 

diagnoses of neurological or cardiovascular disorders, balance 

problems, frailty, and absence of handrails. 

 

A literature review located only three studies testing 

interventions to prevent falls. All three interventions were quality-

improvement programs in single agencies. The findings suggest that risk 

factor screening and intervention using a valid and reliable instrument 

and physical therapy aimed at improvement in gait and balance may 

reduce injury and emergent care for falls. Unfortunately, there is no 

evidence that the number of falls incurred by the home health care 

population can be reduced. It may be that improved provider 

assessments increased the number of falls reported and documented. 

 

Summary for Fall Prevention 

 

Home health care providers need to know the risk factors for falls 

and demonstrate effective assessment and interventions for fall and 

injury prevention.  

 

Falls are generally the result of a complex set of intrinsic patient 

and extrinsic environmental factors. Use of a fall-prevention program, 

standardized tools, and an interdisciplinary approach may be effective 

for reducing fall-related injuries. 

 

There are several limitations in the current evidence on falls in 

home health care. Most of the research is descriptive, and there are no 

randomized controlled studies. Findings from small, single-agency 

quality-improvement projects cannot be generalized. It is not known if 

predictors for falls in home health care patients are the same as those 

for other community dwellers over age 65. Research is needed to 

expand the knowledge of factors that contribute to falls in this 
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population and to develop effective interventions. Research is also 

needed to explore factors to prevent injury from falls, as it is likely that 

the incidence of falls in this population cannot be completely 

eliminated. 

 

Coda for Fall Prevention 

 

 In 1987 a seventy-nine year old woman was living in a granny 

house behind her landlord’s residence. She fell and was unable to reach 

her landline phone to summon help. It was not until the next morning 

she was discovered, when her landlord came in to sponge his usual AM 

coffee. She never recovered from that night on the floor. The next year 

was spent in a care facility. Because of the trach tube in her throat, she 

was never able to smoke another of her beloved cigarettes before her 

death. Fall prevention is important. 

 

Medication Management71 

 

Nearly one-third of older home health care patients have a 

potential medication problem or are taking a drug considered 

inappropriate for older people.  

 

Elderly home health care patients are especially vulnerable to 

adverse events from medication errors; they often take multiple 

medications for a variety of comorbidities that have been prescribed by 

more than one provider. The majority of older home health care 

patients routinely take more than five prescription drugs, and many 

patients deviate from their prescribed medication regime. The potential 

of medication errors among the home health care population is greater 

than in other health care settings because of the unstructured 

 
71 Carol Hall Ellenbecker, et al, Chapter 13 Patient Safety and Quality in Home Health Care, Patient Safety and 

Quality: An Evidence-Based Handbook for Nurses, 2008, https://www.ncbi.nlm.nih.gov/books/NBK2631/ 
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environment and unique communication challenges in the home health 

care system. 

 

A search of the literature identified only three studies testing 

interventions to improve medication management and adherence in 

home health care patients. All three studies used a controlled 

experimental design, with random assignment of patients to one or two 

treatment groups and a control group of usual care. The populations 

studied were elderly Medicare patients receiving home health care, 

ranging from 41 to 259 patients. 

 

The interventions tested were patient education delivered by 

telephone or videophone with nurse follow up, education tailored to 

individual patients, and medication review and collaboration among 

providers (e.g., nurse, pharmacist, physician) and patient.  

 

Specific outcomes included identifying unnecessary and duplicate 

medication, improving the use of specific categories of medication such 

as cardiovascular or psychotropic drugs, and identifying the extent of 

use of nonsteroidal anti-inflammatory drugs (NSAIDs).  

 

The effectiveness of the interventions was measured by improved 

medication management and adherence to drug protocols. Adherence 

was estimated objectively from medication refill history and medication 

event monitoring, and subjectively from patient self-report scores on 

pre- and postintervention questionnaires testing knowledge, 

understanding of disease, and adherence. 

 

Evidence from these studies suggests that all of the interventions 

tested were at least somewhat effective. Medication use improved for 

patients receiving the intervention, while control groups had a 

significant decline in adherence to drug protocols.  
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The educational interventions were most successful when 

individually tailored to patients’ learning abilities. The interventions 

were most effective in preventing therapeutic duplication and 

improving the use of cardiovascular medications, less effective for 

patients taking psychotropic medication or NSAIDs. Generally, as 

knowledge scores improved, adherence improved. When more than 

one intervention was tested, there was generally no difference 

between the two intervention groups. 

 

Nurses must be vigilant for the possibility of medication errors in 

the home health care setting, recognizing the associated risk factors. 

Technology provides many opportunities to improve communication 

with patients, to provide patients with accurate information, to educate 

them about their medications, and to monitor medication regimes. 

Paying close attention to at-risk patients is most effective; therefore, 

accurate documentation and review of medications during each patient 

encounter is important. The evidence suggests that frequent 

medication reviews and collaboration with other members of the 

health care team, especially pharmacists, will help to prevent adverse 

events associated with poor medication management. 

 

More effective methods are needed to improve medication use in 

the home health care population. Research should continue to expand 

the knowledge of factors that contribute to medication errors in home 

health care and determine what interventions are the most effective in 

improving medication management in the home. 


